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Dear Superintendent Kang, Chancellor Ferebee, Director Lacey:
Disability Rights DC at University Legal Services is writing to focus your attention on the educational needs of the students with disabilities who are currently at the Youth Services Center (“YSC”) during the COVID-19 crisis.  Disability Rights DC is the designated protection and advocacy program for individuals with disabilities in the District of Columbia.  We write regarding the requirements of the Individuals with Disabilities Education Act (“IDEA”) and Section 504 of the Rehabilitation Plan of 1973 (“Section 504”), and the District’s obligation to ensure that youth at YSC receive a Free and Appropriate Public Education (“FAPE”) as established in each child’s Individualized Education Program (“IEP”) or Section 504 Plan.     
It is our understanding that there are youth at YSC who are currently not receiving any instruction - either in person or via video or other format - but are only receiving packets of paper to complete.  We are cognizant of the particular health concerns restraining certain types of instruction for all children currently given this COVID-related public health crisis.  Nevertheless, youth with IEPs and 504 plans at YSC, who are being provided only packets of worksheets without any additional instruction by qualified teachers, are not receiving FAPE.
The IDEA defines a free appropriate public education as “special education and related services that (a) are provided at public expense, under public supervision and direction, and without charge; (b) meet the standards of the [State Educational Agency]…(c) include an appropriate preschool, elementary school, or secondary school education in the State involved; and (d) are provided in conformity with an individualized education program.
 

We understand that the current health crisis constitutes exceptional circumstances and provides unique challenges in the area of providing FAPE to all children.  However, the U.S. Department of Education has stressed that schools must continue to provide FAPE.  In response to requests to provide IEP waiver authority to local school districts, U.S. Department of Education Secretary DeVos declined to extend such exceptions and determined “there is no reason that a student’s access to FAPE cannot continue online, through distance education or other alternative strategies.”
  Learning must continue for all students; decision-making must be based on what is best for students, not the “system;” and “parents must be informed about the impact waivers will have on their children’s education and consent to those changes.”
  Therefore, while we acknowledge that the current national emergency will require educators to think creatively about how to serve students in institutional settings, the District must continue to provide FAPE to students and must work with parents and guardians to craft how that will take place.  Simply handing students paper packets for them to complete, without addressing the specific accommodations and modifications required by each child’s IEP or 504 plan or ensuring the requirements of their IEP or 504 plans are met, does not provide the youth with FAPE.  Moreover, on-line instruction that is not modified to meet the child’s needs or provided without accommodations required by the IEP or 504 Plan does not meet the federal requirements.
 
Pursuant to Section 504 of the Rehabilitation Act of 1973, a recipient of federal funds that operates a public elementary or secondary education program or activity shall provide a free appropriate public education to each qualified person with a disability who is in the recipient's jurisdiction, regardless of the nature or severity of the person's disability.  Further, an “appropriate education” is one that is (i) designed to meet individual educational needs of persons with disabilities as adequately as the needs of persons without a disability are met and (ii) satisfy the procedural requirements of Section 504.
  Section 504 provisions regarding educational settings state that if a “recipient…operates a facility that is identifiable as being for persons [with disabilities], the recipient shall ensure that the facility and the services and activities provided therein are comparable to the other facilities, services, and activities of the recipient.”

In 2016, the Department of Education partnered with the Department of Justice to issue guidelines which explicitly acknowledge the need to provide a high quality education to this youth population.
  These “guiding principles” acknowledge that “there are disproportionately more students with disabilities in the adjudicated youth population,” and therefore, there is a heightened need for facilities to develop education plans for each student under IDEA and Section 504, to provide individualized services to students with disabilities in compliance with the IDEA, and to ensure the provision of FAPE to students with disabilities under IDEA or Section 504.
  The guidelines state that despite “their location in a facility, secure care classrooms should not be considered lesser learning environments where outdated materials and busy work are the norm.  Instead, instructional tools and approaches employed by teachers in juvenile justice settings should be aligned closely with instructional practices in today’s community schools, including differentiated instruction … and the use of technology-enhanced learning with appropriate teacher and staff support.”
  They stress the importance of “integrating technology-enhanced learning in the secure care classroom” as “critical to achieving positive outcomes for youths in these settings.”  While “security concerns have been identified as potential barriers to high-quality education that includes Internet-based coursework and supplemental materials, many facilities have identified strategies to implement technology-enhanced learning while maintaining a secure learning environment.”

Therefore, under both Section 504 and the IDEA, the District is required to provide FAPE not only to children who are in local public elementary or secondary schools, but also to children who are located in institutional settings such as psychiatric hospitals and juvenile detention facilities, and failure to provide FAPE to children in those facilities is a violation of Federal and District laws.

Even during a health emergency, under Section 504, Local Educational Agencies (“LEAs”) that provide educational opportunities to the general student population during a school closure must also ensure that students with disabilities have equal access to the same opportunities, including the provision of FAPE through technology and other means.
  On March 18, 2020, the DCPS sent notice to all DCPS students and families that it would provide printed packets of materials for every grade level, expecting students to complete their assignments at home.
  Shortly after, however, the District announced its Empowered Learners Initiative, which purported to deliver “more than 16,400 technology devices to students across all eight wards.”
  An April 29 email from Dr. Lewis Ferebee, the DCPS Chancellor, stated that the District is “distributing thousands of technology devices and mobile hotspots to students in need of a computer or reliable internet at home.”
  The District is providing many children with access to electronic devices and internet so that students can meaningfully engage in distance learning and interact with teachers, other students, related service providers, and mandated reporters of child abuse or neglect.  The same instruction and resources must be extended to students with disabilities in institutional settings such as YSC.  

Students with disabilities at YSC or any institutional setting have a right to receive the FAPE they are entitled to under Federal and District laws, and the right to receive that education in the same manner that other students without disabilities are receiving it.  District agencies involved in educating students with disabilities in institutional settings must make providing FAPE to these children a priority because of the reasons outlined above.


Disability Rights DC asks that you provide us with a response to explain how the District will take immediate steps to correct this on-going rights violation.   Please contact us if you have any questions.  We can be reached at (202) 547-0198 or by e-mail at mignatyeva@uls-dc.org or mclark@uls-dc.org.  Thank you very much for your time.  We look forward to hearing from you.  

Respectfully,


-s-









Masha Ignatyeva, Esq.
Staff Attorney*

mignatyeva@uls-dc.org

-s-


Mary Nell Clark

Managing Attorney

mclark@uls-dc.org
cc:   
Sarah Jane Forman 

General Counsel, 
Office of State Superintendent of Education
sarahjane.forman@dc.gov
D. Scott Barash

General Counsel
District of Columbia Public Schools

Scott.barash@dc.gov
Lindsey Appiah

General Counsel

D.C. Department of Youth Rehabilitation Services
lindsey.appiah@dc.gov
Araceli Jacobs

Director, Policy & Legal Strategy

araceli.Jacobs@dc.gov
Alison Losey

Education Specialist-Correctional Facilities

alison.Losey@dc.gov
Tarisai Lumumba-Umoja

Special Education Coordinator 
Youth Service Center
tarisai.lumumba-umoja@k12.dc.gov
Avis E. Buchanan

Director

Public Defender Service for the District of Columbia

abuchanan@pdsdc.org
Maria E. Blaeuer

Director of Programs and Outreach 
Advocates for Justice and Education, Inc.

The DC Parent Training and Information Center

maria.blaeuer@aje-dc.org
Sarah Comeau

Director of Programs

School Justice Project
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*Practicing under the supervision of Sandy Bernstein, Esq.
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